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ANSWERS TO THE QUESTIONNAIRE
1. NATIONAL LAW ON MAINTENANCE / ALIMENTARY OBLIGATION (CIVIL AND PRIVATE INTERNATIONAL LAW).
The provisions regulating the maintenance or alimentary obligation under the Romanian legislation are to be found in several legal texts. On one hand, we can find the legal provisions regulating the maintenance or alimentary obligation in the internal jurisdiction. On the other hand, there are legal provisions regulating the maintenance or alimentary obligation from an international view point.
To be more specific, in the first category of legal texts, which is the one regulating the obligation in discussion from the internal legislation point of view, includes the following:

· The Romanian Family Code adopted by means of Law no. 4 as of January 4th, 1953, republished with further modifications and amendments.

· The Romanian Civil Code as of 1864, republished with further modifications and amendments.

· The Romanian Civil Procedure Code as of 1865, republished with further modifications and amendments.

Regarding the second category of Romanian legislation, i.e. the one regulating the maintenance or alimentary obligation from an international perspective, we can mention:
· Law no. 105 as of 1992 regarding the private international law rapports.

2. WHAT IS THE “MEANING” OF MAINTENANCE / ALIMENTARY / ASSISTANCE OBLIGATION IN YOUR COUNTRY?
The legal obligation for maintenance represents the duty imposed by law to a person for this one to grant another person the necessary means for living including the satisfaction of spiritual needs and also – in case of the maintenance obligation of the parents towards their minor children – of the means necessary for their education, learning and professional preparation
.
At this point it is necessary to be mentioned that under the Romanian legislation there can exist a maintenance obligation which can be instituted by means of a contract or will (testament). This kind of maintenance or alimentary obligation is different from the maintenance obligation we are analyzing at this moment.

The maintenance or alimentary obligation, under the provisions of the Romanian legislation, is intended to represent the legal obligations that some categories of people have towards other categories of people. Thus, under the provisions of art. 86 from the Romanian Family Code, the maintenance obligation exists between:
· Husband and wife (also vice versa) – it is necessary for the marriage to be legally concluded.
· Parents and children – it does not matter whether the children resulted from the marriage or from outside the marriage.
· Adopter and adoptee. 

3. WHICH IS THE COMPETENT AUTHORITY TO APPLY
The competent authority to apply to in order to have the maintenance or alimentary obligation established is the court of law. Only the court can decide on the existence and quantum of the maintenance obligation under the provisions of the Romanian legislation. Thus, a person who considers that it is entitled to maintenance from another person must present the competent court of law with a request in this way. After assessing the request, the court of law decides on the existence, opportunity and finally on the quantum of the maintenance obligation.
There exists also an exception to the above mentioned rule. That is, in case of maintenance obligations from abroad when the debtor’s residence is not known, the competent authority to apply to in order to receive the maintenance is the Ministry of Justice. Having regard to the above mentioned, it is to be mentioned that by means of Law no. 26 as of 1991 Romania became part to the New York Convention of 1956 . But, the Ministry of Justice is competent only to find the debtor of the maintenance obligation. It is not competent to establish the existence and quantum of this obligation. This results from the fact that in the annex to Law no. 26 as of 1956 there is presented a list of documents which the creditor of the maintenance obligation must present to the Ministry of Justice. Between the documents it needs to attach there is also the competent court’s decision which establishes the existence and quantum of the maintenance obligation.
4. WHO IS ENTITLED TO RECEIVE MAINTENANCE AND WHO IS OBLIGED TO PROVIDE MAINTENANCE?
Under paragraph no. 2 of the present Questionnaire we have started providing an answer to this question. In the following we are going to further detail the answers presented above. Thus, under the Romanian legislation there are entitled to provide and obliged to give maintenance are the following categories of persons:
· Husband and wife (and vice versa): according to art. 86 para. 1 and art. 41 para. 1 from the Romanian Family Code “during marriage, spouses owe reciprocally maintenance ”.
· Ex spouses: the maintenance obligation between ex spouses has to be based upon the court’s divorce decision or upon another court’s decision. There are two conditions that must be fulfilled:
i. The ex spouse is entitled to maintenance in case it finds itself in need due to its incapacity to work intervened in some conditions.

ii. The ex spouse owes maintenance to the other spouse if it has material means at its disposal.
· Parents and children: it is irrelevant whether the children have resulted form the marriage, from outside it or from adoption. Also, it is irrelevant whether the children are minors or not. As to the last aspect, it is to be mentioned that parents owe maintenance to their children at the latest until they are 26 years old and are following university courser of 5 year’s or more duration.
5. WHICH ARE THE CRITERIA TO DETERMINE THE AMOUNT OF THE OBLIGATION?
It is provided by the Romanian Family Code art. 93 paragraph 1 that: The maintenance obligation can be executed either in kind, or in money, or partly in kind and partly in money. The modality of execution of the maintenance obligation is going to be decided by the Court, in accordance with the factual situation and taking into account the needs of the creditor and the possibilities of the debtor. If payment of a determined amount of money is going to be established as maintenance obligation by the Court, then the payment is going to be made directly to the creditor of the maintenance obligation and not indirectly, by means of covering expenses of the creditor.
On the other hand, the situation can be discussed in what regards the payment in kind of the maintenance obligation. Thus, a Court decision
 established that one parent’s in kind maintenance obligation was to provide for his child and mother, who was awarded the custody of the child, an adequate living space. The execution of this obligation was considered in kind, but it actually appears as an indirect payment for a maintenance obligation established in money. This is because the parent in discussion had to cover the expenses for the living space of his child and ex wife.

From the above mentioned it appears as under the Romanian doctrine and jurisprudence the discussion of payment directly or indirectly the maintenance obligation is shifted to the discussion of payment either directly, or in kind.
Until this moment in the Romanian legislation there has not been legalized the joint custody of children by their parents after the separation. Only one of the parents is going to be attributed custody of the children. It is to be mentioned that according to the provisions of art. 42 from the Romanian Family Code, after the age of ten the children are going to be questioned by the Court of their preferences as regards the parent to which they are to be awarded to. Also, it should be noticed the fact that there is made no difference between the status of mothers or fathers who are obliged to pay maintenance.
Regarding the legal criteria for determining the quantum of the maintenance obligation we mention art. 94 paragraph 1 from the Romanian Family Code: Maintenance is owed according to the need of the creditor and according to the means of the debtor. This criterion is the only one provided by the Romanian legislation at the present moment. It is the general criterion use in all cases of maintenance obligation (for example: the parents’ maintenance obligation owed to their children and vice-versa; the spouses’ and ex spouses’ reciprocal maintenance obligation; etc.). Criteria like the length of marriage are only indirect modalities of determining the quantum of the maintenance obligation and the Courts are not bound to use these kinds of criteria. This is evident from a decision of the former Supreme Tribunal
 when it was established that in determining the quantum of a maintenance obligation the courts are obliged to take into consideration the two criteria provided for under art. 92 paragraph 1 from the Romanian Family Code: need of the creditor and means of the debtor. Thus, the financial capacity of the debtor is a legal criterion which the courts are obliged to use in determining the quantum of the maintenance obligation.
The question of adjournment or cessation of the maintenance obligation arises when either creditor or debtor considers the quantum of the amount inappropriate. Under the Romanian legislation there exists no provision for periodical and mandatory revision of the maintenance obligation. However, debtor or creditor is entitled to file suit in order for the Court to reanalyze the quantum of the maintenance obligation or the opportunity for continuation of payment. In this way, art. 94 paragraph 2 from the Romanian Family Code provides that: The Court may increase or decrease the maintenance obligation or can decide its cessation on the basis of change in the means of the one paying it and the need of the one receiving it.
6. IS IT POSSIBLE TO RECOVER THE ARREARS?
Under the provisions of the Romanian procedural law there is no impediment in what regards the recovery of arrears. Thus, the legal executive (the Court’s officer responsible with enforcement of decisions), if provided with enough criteria by the decision, can update the sum due for payment. 

Art. 3712 paragraph (3) from the Romanian Civil Procedure Code provides as follows: If the writ of execution contains enough criteria based on which the executive officer can update the amount of the principal obligation established in money, regardless of its venue, it is going to proceed, at creditor’s request, also at the actualization of this amount. (…)

To be more specific, it is only required for the enforced decision to provide the amount of the maintenance and the moments for payment.
The only impediment which can arise is the fulfillment of the prescription term for execution of the foreign court decision. Thus, if the general term of prescription (3 years) is fulfilled, one cannot ask for the decision to be enforced in Romania.

7. ARE THE PARTIES (DEBTOR AND CREDITOR-BENEFICIARY) FREE TO FIX THE AMOUNT AND/OR TO DETERMINE HOW OR WHO HAS TO PAY MAINTENANCE?
The answer to the present question necessitates several issues to be touched. Firstly, it is to be mentioned that, under the provisions of art. 94 paragraph 1 from the Romanian Family Code: Maintenance is owed according to the need of the creditor and according to the means of the debtor. To answer the question, the parties cannot fix the amount of the maintenance. The debtor asks for an amount, but only the Court is going to establish the amount in discussion, taking into consideration both debtor’s need and creditor’s means of payment.
The amount of the maintenance is determined at the moment of the Court’s decision. However, as to some aspects, the law intervenes and sets out maximums which cannot be surpassed in fixing the maintenance. Thus, according to art. 94 paragraph 3 from the Romanian Family Code: When maintenance is owed by a parent or adopter, it is going to be established up to one fourth part of his/hers income from work for one child, up to one third for two children and up to half for three or more children. In this way the legislation forbids awarding as maintenance an amount higher than the fractions provided in case of maintenance owed by parents or adopters. In the same way, art. 409 paragraph 1 letter a) from the Romanian Civil Procedure Code states that wages, pensions and other revenues cannot be pursued in justice up to one half of the total revenue of the debtor.
According to art. 42 from the Romanian Family Code: The Court, when debating the divorce, is going to state who the children are to be given to.  This legal provision needs to be corroborated with that of art. 611 from the Romanian Civil Procedure Code which states that: The request for maintenance is to be presented to the court that settles the request for divorce (…). After reviewing these provisions the conclusion which is to be drawn is that parties cannot establish who is going to pay maintenance to the other since the Court is attributed by the law the right to do so.
8. IS IT POSSIBLE TO DISPOSE OF MAINTENANCE OBLIGATION (ASSIGNABILITY, NEGOTIABILITY, LEVIABILITY, SEIZURABILITY)?
The maintenance obligation is established by the law and exists only in regard to the persons provided by the law. It is not possible for a person entitled to maintenance to renounce the maintenance for the future. Any such transaction is null and void. It is however possible to renounce to the owed maintenance – the maintenance due and not paid.

The maintenance obligation has a personal character. This obligation is inseparably bound both to the creditor and to the debtor. Form this aspect the following consequences are to be drawn:

· The maintenance obligation is not assignable both actively and passively. As a consequence, the provisions of the Romanian Civil Code regarding the assignment of a due claim and also those referring to the modalities of changing the debtor are not applicable to the legal obligation of maintenance.

· The maintenance credence is generally not seizurable. This claim can only be seized for debts coming from food, rent or other privileged claims over movables. These are specific cases in which third parties can recover their credits on maintenance credits.
Regarding the aspect of the debtor not paying its obligations towards the person entitled to maintenance, we would like to mention the fact that the creditor has at its disposal the general means of recovery of its credit. These means are provided for under the provisions of the Romanian Civil Procedure Code. In this view, according to the provisions of art. 452 paragraph 1: There are to be subjected to forced execution by means of levy on amounts of money, value titles or other pursuable mobile incorporeal goods owed to the debtor by a third person or which this one will owe in the future based on existing juridical reports.
Noticing the above mentioned facts, the creditor of maintenance can ask the court to levy any amount of money its debtor has as income, under the exception provided by the second paragraph of art. 452 from the Romanian Civil Procedure Code.
9. IN WHICH CASES, ACCORDING TO DOMESTIC LAW, THE BENEFICIARY MAY LOSE HIS RIGHT TO MAINTENANCE?
Under the provisions of the Romanian Family Code there exist general and special conditions which, in case are fulfilled, permit the ending of payment of the maintenance.
The general conditions are the following:

a) Cessation of the state of need of the creditor of the maintenance obligation (art. 86 paragraph 2 and art. 94 paragraph 1 from the Romanian Family Code). The maintenance obligation ceases because its payment has no justification.
b) Cessation of creditor’s incapacity of work, except for the case in which maintenance is owed to the minor descendent for who it is not necessary to fulfill the condition of incapacity of work (art. 86 paragraph 2 and 3 and art. 94 paragraph 1 from the Romanian Family Code with the highlights made regarding the minor who has passed the age of 16). 
The maintenance obligation ceases because nobody can live unjustifiably from another person’s work. It should be noticed that in case total incapacity of work is transformed in partial incapacity, the maintenance obligation does not cease, but the quantum of maintenance can be changed in respect of the incapacity.

c) Debtor’s means do not allow it to pay maintenance anymore (art. 94 paragraph 1 from the Romanian Family Code). In this case, cessation of the maintenance obligation is decided by means of a court decision, at the request of the interested person (art. 94 paragraph 2 from the Romanian Family Code). In must be observed that cessation of payment does not have a definitive character.
d) Death of either debtor or creditor of the maintenance obligation ( art. 95 from the Romanian Family Code). This is explained through the personal character of the maintenance obligation. From the principle that the maintenance obligation ceases in case of debtor’s death there exists an exception (art. 96 from the Romanian Family Code). This text provides that the heir of the person obliged to pay maintenance for a minor or to whom the deceased paid maintenance without being legally obliged to, in respect of the inherited goods, to continue payment of maintenance.

The special conditions are the following:

a) The maintenance obligation paid to a minor by its parents or adopter ceases when the minor reaches the age of 18 (coming of age), except for the case in which the child continues its studies, (art. 87 and 107 from the Romanian Family Code). Maintenance ceases in case the minor marries.

b) Maintenance obligation paid to a child without fulfilling the formalities for adoption ceases in case the real parents appear or their status of need ceases (art. 88 from the Romanian Family Code).
c) The maintenance obligation of a spouse towards the other spouse’s child ceases when the child comes of age or, before this date, in case the natural parents reappear or their status of need ceases (art. 87 paragraph 1 from the Romanian Family Code).

d) The maintenance obligation of the ex adopter towards the ex adoptee ceases through the coming of age of the adoptee (art. 84 from the Romanian Family Code).

e) The obligation of the heir of the debtor of the maintenance obligation ceases towards the minor child through the coming of age of the minor or before this date, in case the natural parents reappear or their status of need ceases (art. 96 from the Romanian Family Code).

f) The maintenance obligation between the spouses ceases with the ending of the marriage (art. 86 paragraph 1 and art. 41 paragraph 1 from the Romanian Family Code).
g) In case the marriage was null, it not being concluded under the legal provisions, the maintenance obligation of one of the spouses towards the other spouse (who was of good faiths in believing the marriage to be correctly concluded) ceases at the moment the creditor remarries (art. 24 paragraph 1 and art. 41 paragraph 3 from the Romanian Family Code).

h) The maintenance obligation between the adoptee and its natural relatives ceases (art. 79 from the Romanian Family Code).

i) Maintenance obligation ceases between the adopter and the adoptee one the adoption is ended or declared null (art. 80-85 from the Romanian Family Code).

j) Maintenance obligation ceases in case the creditor of the maintenance makes grave deeds against the debtor, deeds which would bring the indemnity of being heir (art. 1 and 3 from the Decree no. 31/1954).
k) The maintenance obligation ceases in case intervenes the changing of the order in which it is owed (in case one brother, paying maintenance to its brother, gets married, then maintenance obligation ceases for changing of the order in which maintenance is owed).

10. MAINTENANCE/ALIMENTARY OBLIGATIONS AND PRIVATE INTERNATIONAL LAW MATTERS (APPLICABLE LAW, COMPETENT JUDGE, RECOGNITION AND ENFORCEMENT OF JUDGEMENTS/DECISIONS).
In what regards the international aspects, the law which provides the guiding principles for determining the conflict of laws rules and other such aspects is Law no. 105/1992. Section IV of Chapter II, articles 34 and 35 from Law no. 105/1992 deals with the maintenance obligation.

Under the provisions of art. 34 from Law no. 105/1992 in international relations, the applicable law for maintenance is as follows:
The applicable law for the maintenance obligation is:

a) In the relations between the parents and their children, the law regulating, according to art. 25, 28 and 31, the effects of filiations;

b) In the relations between spouses, the law regulating, according to art. 20, the effects of marriage;

c) In the relations between ex spouses, the law regulating, according to art. 22, the divorce;

d) In the relations between other persons, the creditor’s national law. In case of changing of citizenship, the new national law is applicable only to the next installments further to the change.

Decisions referring to other cases than those shown in art. 166 may be recognized in Romania if the following conditions are met:
a) the decision is definitive, final according to the law of the country where it was issued;

b) the court issuing the decision had, according to the mentioned law, competence to trial the case;

c) There exists reciprocity in what regards the effects of foreign decisions between Romania and the state of the court which issued the decision.
As presented in the points above, according to the Romanian legal provisions, maintenance is owed to certain categories of persons. Among those persons, there are not included the partners or “registered partners”. Therefore, a decision establishing maintenance obligation for these kinds of persons is likely to be overruled by the Romanian courts.
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� This represents the definition attributed to the maintenance obligation by the Romanian doctrine in the field of the family law. The paragraph above represents a translation from Ion P. Filipescu, Family Law Treaty, Bic All, Bucharest 1996, page 412, paragraph 1. 


� Decision no. 1322/1995 issued by the Bucharest Appeals Court, IIIrd Civil Section.


� Decision no. 106/1978 issued by the Supreme Tribunal, Civil Section.
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