Questionnaire

1. National law on “maintenance obligation” (civil and private international law) 

Art. 155 c.c. (Judicial measures concerning children)

Even in case of personal separation of the parents, the minor child has the right in preserving a balanced and continuous relationship with both of them, in receiving care, education and knowledge from both and in preserving significant relationships with the ascendants and with the family of every parental branch.

In order to achieve the aim of the first paragraph, the judge pronouncing the personal separation of the spouses assumes all measures concerning the children, with exclusive reference to their moral and material interests. He first considers the possibility of giving the custody of the children to both parents or he establishes who, between them, has the sole custody, he sets times and conditions of their presence at every parent’s, fixing also the measure and the way in which each of them has to contribute to their maintenance, to their care, education and knowledge.

He takes note of the agreements between the parents if they are not conflicting with the children’s interests. He assumes every different measure relating the children.

The parents’ authority is owned by both parents. The most important decisions relating to education and health are taken in common, in respect of the abilities, of the natural predispositions and of the expectations of the children. In case of disagreement the decision is up to the judge. Only in reference to matters of  ordinary care-taking, the judge can establish that the parents can exercise the authority separately.

Except different agreements freely subscripted by the parties, each parent supplies to the children maintenance in a proportionate way in respect of his means; the judge establishes, if necessary, the payment of a periodical benefit in order to realize the apportionment rule, to be determined considering:

1) the present needs of the child;

2) the living-level of the child during the cohabitation of the parents;

3) the periods of stay at each parent’s;

4) the economic means of both parents;

5) the value of the domestic job and care activities assumed by each parent.

The benefit is automatically adjusted to the ISTAT index if there isn’t any different provision given by the parties or by the judge.

If the economic information provided by the parents are not enough documented, the judge provides a verification on means and assets done by the tax-police, even if those assets are registered to different people.

Art. 155-bis c.c. (Sole custody and opposition to joint custody)
The judge can arrange for giving the custody of the child to only one of the parents, if he holds, with a justified measure, that giving the custody to the other one will be opposite to the child best interest.

When the conditions of the first paragraph are proved, each parent can, in every time, ask the judge for the sole custody. If the judge receives the application, he sets the sole custody to the parent that made the claim, with the exception of the minor’s rights envisaged in the first paragraph of art. 155. c.c. If the application is evidently unfounded, the judge can consider the behaviour of the applicant parent in order to take necessary measures in the best interest of the children, keeping still what said by art. 96 of the civil procedure code.

Art. 155-ter (Review of the measures on children custody)
Parents can ask every –time the judge for the review of the measures relating the children custody, the parental authority and the way and quantity of the contribution.

Art. 155-quater (Assignment of the familiar home and domicile rules)
The enjoyment of the familiar home is given considering first the children best interest. The judge considers the assignment in adjusting the economic relationship between the parents, considering the real estate title. The enjoyment right is lost if the allottee doesn’t live in the familiar home or he ceases to live there steadily or he has a more uxorio cohabitation or he has a new marriage. The assignment or revocation orders can be registered and opposed to third parties as art. 2643 c.c. says.

If each spouse changes domicile, the other one can ask the judge for the modification of  the agreement, even of the economic aspects, if the change interferes with the custody.

Art. 155-quinquies (Measures in favour of full age children)

Considering the circumstances, the judge can set a periodical benefit in favour of  full age children if they are not economically independent. This benefit is directly given to the beneficiary, except a different will of the judge.

Provisions set for minor children must apply to heavily handicapped full age children in respect of art. 3, paragraph 3, law February 5th, 1992, n. 104.

Art. 155-sexies (Judicial power and minor child hearing)

Before taking any measure allowed by art. 155, even a provisional one, the judge can assume evidences by ex parte motion or ex officio. Moreover the judge sets the hearing of the minor child that is twelve years old or even younger if he has enough discernment.

The judge can postpone the setting of the measures provided by art. 155 in order to allow the spouses find an agreement with special reference to the minor best interests. The judge can do that only if he thinks that it is useful and if the parties give their agreement, moreover he can ask for an expert consultant that will help in finding the proper settlement.

433. Persons bound.
1. The following persons are required to give support in the order shown:

1) the spouse;

2) legitimate or legitimated, natural or adopted children and, if there are none, the nearest descendants, also natural ones;

3) parents and, if there are none, the nearest ascendants, also natural; adopting person;

4) sons-in-law and daughters-in-law;

5) the father-in-law and the mother-in-law;

6) brothers and sisters of the whole or of the half blood, with precedence to those of the whole blood over those of the half blood.

434. Cessation of obligation among persons related by affinity.
1. The obligation of support by the father-in-law and mother-in-law and that by the son-in-law and daughter-in-law ceases:

1) when the person who is entitled to support has remarried;

2) when the spouse, from whom the affinity originates, and the children born of the marriage and their descendants have died.

435. Obligation of parents and of natural children.

abrogated

436. Obligation between adopting and adopted person. 

1. The adopting person owes support to the adopted child with precedence over the obligation of the child's legitimate or natural parents.

437. Obligation of donee.
1. The donee is required, before all other persons who are under such an obligation, to give support to the donor, unless the gift was in contemplation of marriage or was of a remunerative nature.

438. Measure of support. 
1. Support can be requested only by those who are in need and are unable to provide for their own maintenance.

2. Support shall be provided in proportion to the need of the person who requests it and the financial condition of the person who must give it. Nevertheless, support shall not exceed that necessary for the life of the person supported, having regard, however, to his social position.

3. The donee is not bound beyond the value of the gift remaining among his assets.

439. Measure of support between brothers and sisters. 
1. Support between brothers and sisters is due to the extent that it is strictly necessary.

2. Support can also include the expenses of rearing and education, if the person to be supported is under eighteen years of age.

440. Cessation, reduction, and increase of support. 

1. If, after support has been granted, a change occurs in the financial condition of the person giving or receiving it, the court provides for its cessation, reduction or increase according to the circumstances. Support can also be reduced because of the disorderly or reproachable conduct of the person receiving it.

2. If, after support has been granted, it is found that a person who has a prior obligation is in a position to give it, the court can only release the person whose obligation is of a lower priority after it has ordered the person who has a prior obligation to provide such support.

441. Joint liability for support. 

1. If more than one person is liable for support in the same degree, they shall all contribute to it, each in proportion to his financial condition.

2. If the persons whose obligation to give support is of a higher degree are not in a position to sustain the burden wholly or in part, the same obligation is imposed, wholly or in part, on the persons whose liability is of a lower degree.

3. If the persons who owe support do not agree on the amount, the shares, and the manner of giving it, the court decides according to the circumstances.

442. When more than one person have concurrent right to support.

1. When more than one person are entitled to support from the same person, and that person is not in a position to provide for the needs of each of them, the court shall make appropriate provision, taking into account the degree of relationship and the respective needs, as well as the possibility that some of the persons entitled to support can obtain it from other persons whose obligation is of a lower degree.

443. Manner of furnishing support.

1. A person who must furnish support can choose to fulfil the obligation either by paying a support allowance at intervals, in advance, or by admitting the person entitled to such support to and maintaining him in his home.

2. The court can, however, according to the circumstances, determine the manner in which support is to be furnished.

3. In case of urgent necessity the court can also temporarily impose the obligation of support on only one of those who owe it, subject to his right of recourse against the others.

444. Compliance with obligation for support.

1. A support allowance furnished in the manner provided for cannot be claimed again, regardless of the use made of it by the person entitled to support.

445. Running date of support.

1. Support is due from the date of the judicial petition or from the day the person who owes it is placed in default, provided that such placing in default be followed within six months by the judicial petition.

446. Provisional allowance.

1. Until the manner and the measure of support are finally decided, the president of the tribunal can, after hearing the other party, order a provisional allowance and, when more than one person is jointly liable, can even impose it on only one of them, subject to his right of recourse against the others.

447. Inadmissibility of assignment or compensation.
1. A claim for support cannot be assigned.

2. The person who owes support cannot claim compensation in defence against the other party, even in connection with overdue support allowances.

448. Cessation because of death of person owing support.
1. The obligation of support ceases with the death of the person who owes it, even if he has furnished support in compliance with a judgment.

2. What is the “meaning” of maintenance / alimentary /assistance obligation in Your country?

Alimentary obligation: Italian law defines alimentary obligation as the legally-enforced provision of material assistance to a person or persons in financial need, even if they are in such a situation through their own fault.

Requirements to receive alimentary obligations are: 

(i) recipients must be in need and partly or entirely unable to maintain themselves;

(ii) as well a blood link (or a bond of gratitude in cases of donations) between the two parties, the provider must have sufficient means to provide maintenance.

Maintenance obligation: the duty of spouses and parents to provide maintenance to their spouses and children respectively is the most important act of family solidarity within the nuclear family. 

Unlike alimentary one, the maintenance obligation reflects normal relations with the nuclear family; there is no assumption of material need and obligations should be discharged irrespective of any formalities or requests, except legal separation. 

3. Which is the competent authority to apply to? 

Whether the competent Authority is a judicial or an administrative body: in Italy persons wishing to file a maintenance claim may do so only with the ordinary judicial authorities.

Justices of the peace have jurisdiction over claims under Euro 2.582.28; courts have jurisdiction for maintenance claims over that amount. 

Whether the competent Authority has a specific competence on problems regarding marriage-separation-divorce and or minors:  in Italy this specific issue is now really debated, since there are two judicial authorities (Tribunale ordinario and Tribunale dei minorenni) which might have competence, depending on the existence or not of marriage. In fact, the Supreme Court has recently pointed out that the “special” judge (i.e. Tribunale dei minorenni) shall have competence in these matters, when minors are born from parents who are not married (see “ordinanza” of the Supreme Court n. 8362/2007). 

Whether legal aid is required for this sort of proceeding and, if so, on what conditions: the parties may personally appear in court and orally state their case provided the value of the claim does not exceed Euro 516.46; the justice of the peace (claims under Euro 2.582.28) may also authorise personal appearances for claims for higher amounts. 

In other cases, the parties must appear in court with legal representation.

What procedures and measures exist for the enforcement of the judicial and or administrative orders: Beneficiaries have all the usual methods at their disposal to ensure the debtor honours their financial obligations. They can obtain precautionary measures to protect their credit and enforce payment by seizing goods and money owed by third parties.

4. Who is entitled to receive maintenance and who is obliged to provide maintenance? 

Alimentary obligation: the liable to provide alimentary obligation are given in order below: (i) the spouse (in cases where there is no duty to provide maintenance obligation); (ii) children (including adopted children), or in their absence, direct relatives in the descending line; (iii) parents, or in their absence, direct relatives in the ascending line; adoptive parents; (iv) sons-in-law and daughters-in-law; (v) fathers-in-law and mothers-in-law; (vi) full brothers and sisters; half-brothers and half-sisters.

The closest relative according to the above ranking is liable to provide maintenance; should there be more than one person at the same level, liability is divided between them according to their financial situations. 

Maintenance obligation: in cases of legal separation or divorce, both parents are liable to provide maintenance to their children, irrespective of which one has custody of them.

In no-fault separations, whichever spouse does not have sufficient income and is in a worse financial situation may claim maintenance payments from the other, allowing them to retain their pre-separation standard of living.

The spouse at fault in the separation may receive alimentary obligation only.

In cases of divorce, ex-spouses are entitled to maintenance if they no longer have sufficient income to retain their pre-separation standard of living and are in a worse financial situation than their spouses.

Up to what age and under which condition a child may benefit of a maintenance allowance: in the case law, children of full age continue to be entitled to receive maintenance from their parents until they are financially self-sufficient.

If your Country has adopted (or is going to adopt) specific legislation on “registered partnership”: there aren’t maintenance obligation between living together persons.

Italy might adopt a specific legislation on “registered partnership”.
Even, the recovery of maintenance is sometimes handled by public agencies, acting on behalf of the creditor or subrogated to the creditor’s rights: Government departments shall not participate in legal proceedings on behalf of the beneficiary or bring any other pressure to bear on the liable party. 

5. What are the legal criteria by which manteinance obligations determinations are made?

Alimentary obligation: the judge orders the liable party to provide whatever is necessary to ensure the beneficiary may meet their basic vital needs, i.e. food, accommodation and clothing costs and costs for items and services necessary to live with dignity. The judge must take the liable party’s financial situation into account when deciding on what kind of maintenance is to be granted.

Maintenance obligation: in the case of maintenance to be granted to a separated spouse or divorcee, the judge must also take into a count the standard of living enjoyed during the marriage. When determining maintenance to be provided to minors and children who have reached majority but are not yet financially independent, the judge must take into account their educational and training needs. 

How maintenance obligations may be fulfilled (i.e. directly, by giving to the beneficiary a determined amount of money or indirectly, as for example by paying costs and/or expenses for services used by the beneficiary): people entitled to provide alimentary obligation can choose to fulfil the obligation either by paying a support allowance at intervals, in advance, or by admitting the person entitled to such support to and maintaining him in his home.

The maintenance obligations regarding spouses and children having reached majority must be fulfilled directly, by giving to the beneficiary a determined amount of money; the maintenance obligations regarding minors must be fulfilled giving money to the parent has got the custody.

Whether there is a difference in the legal status of mothers and fathers in providing maintenance obligations towards their child and/or children: there is no difference in the legal status of mothers and fathers in providing maintenance obligations towards their child and/or children.

What determinations are made as regard maintenance obligations towards children in case of joint custody

Whether legislation and/or case law provide criteria for the assessment of maintenance obligation (like length of marriage, financial capacity of spouses, etc.), and, in the affirmative, it is important to know them, in order to make a comparative analysis 

Separation: see article 155.4

spouses: the generic reference in law to the ‘circumstances of the spouses’ and the ‘income of both spouses’ (art. 156, c. 2, c.c.), means that it is certainly within the discretionary power of the judge to take account of the personal and specific circumstances of the spouses such as age, illness, social conditions, professional qualifications and duration of the marriage, because all these factors can in practice affect the ability of the claimant to obtain appropriate means. Naturally, this assessment will be made strictly on the facts of the specific case.
Divorce: as regards the criteria of the ‘circumstances of the spouses’ and the ‘income of both spouses’, the case law has provided that not only the current income has to be taken into account but also all assets capable of valuation and assets by which income can be earned, including real property and even assets that are temporarily unproductive.

As regards the criterion of ‘the personal and financial contribution made by each spouse to the welfare of the family and the creation of personal and joint assets’, the case law has provided that every kind of contribution must be taken into account, including domestic work and care taken of the other spouse, children and the home, including any contribution made during the period of personal separation.

As regards the criterion of the ‘reasons for the decision’, it should be noted that the notion of sanction is excluded. Under Italian law, maintenance does not have the function of compensation – a rule which is justified by reasons of material justice. 

The judge may – but is not obliged to - consider fixing the amount of the maintenance. It follows that the assessment of the ‘reasons for the decision’ is superfluous if the claimant has appropriate means. Accordingly, maintenance cannot by law be in the nature of a refund.

According to the case law, the ‘duration of the marriage’ is not relevant as autonomous criterion because it is a factor in the assessment of all other criteria, which must always be viewed in the light of the duration of the marriage in a specific case. However, it may have a marked effect on the calculation of maintenance and may indeed even result in the total refusal of a claim.

Moreover, the relevance of the criterion of the ‘duration of marriage’ can differ according to the period under consideration: it is a presumption during the period until separation (since there is still a real ‘material and spiritual union between the spouses’), but during the period from separation to divorce it can be relevant only if one of the issues regarding the circumstances of single status is proved.

The judge must therefore consider all the circumstances of a specific case.

Whether domestic legislation provides automatic adjournment of maintenance obligation taking into account the changes in the costs of living and or other criteria: maintenance is automatically index-linked. The law provides that the judgment must also establish a standard for at least the automatic inflation-proofing of the allowance. This is the minimum criterion for the indexation ordered by the court. 

Under Article 5, § 7, of the Italian Divorce Law, the court may, in the case of an obvious inequity, exercise its discretion and exclude this provision, provided that it gives reasons for its decision. 

6. Is it possible to recover the arrears?

Support is due from the date of the judicial petition or from the day the person who owes it is placed in default, provided that such placing in default be followed within six months by the judicial petition.
7. Are the parties (debtor and creditor-beneficiary) free to fix the amount and/or to determine how or who have to pay maintenance?

The spouses do not need to reach an agreement, but they may submit a joint petition during the presidential phase, or at any time during the trial.

The agreements have to be approved by the court. Approval is needed both for agreements in contemplation of divorce and for agreements at the moment of divorce, but in the latter case the court evaluates them solely in the light of the children’s interests. The Italian Divorce Law provides that if the parties agree, payment may be effected in a lump sum, but only on condition that the court considers it fair. In this case, no further financial claim may be made.

8. Is it possible to dispose of maintenance obligation (assignability, negotiability, leviability, seizurability)?

Maintenance payments are not seizable or distrainable; transfers and  compensation are prohibited too.

9. In which cases, according to domestic law, the beneficiary may lose his right to maintenance?
In its judgment the tribunal dictates the divorce conditions, which are effective rebus sic stantibus. The law provides for the possibility of requesting modification of the conditions if good grounds occur after the divorce judgment. The tribunal may alter the maintenance only at the request of the interested party.

The obligation of maintenance ends when the spouse in receipt of maintenance remarries (or enters into a registered partnership). The claim can never revive.

The legislation contains no provisions relevant to cohabitation more uxorio, and the case law on this subject is still in a state of flux. 

According to the first decision on this subject (which has been followed in a series of other decisions), cohabitation more uxorio can reduce the amount of maintenance payable or even result in refusal of a claim for maintenance if the claimant no longer lacks ‘appropriate means’. For this purpose, the new financial position of the claimant must be stable and lasting way and provide a real and certain income. By contrast, the Supreme Court has held that the right to maintenance exists even if the cohabitation has a positive influence on the real financial situation of the claimant.

The maintenance claim does not necessarily end with the death of the debtor. Under Article 9-bis of the Italian Divorce Law, the judge may, after the debtor’s death, assign a periodical allowance payable from the inheritance to an ex-spouse who is entitled to maintenance under Article 5 and is in need of financial support.

10. Maintenance/alimentary obligations and private international law matters (applicable law, competent judge, recognition and enforcement of judgements/decisions). 

Under Italian private international law, alimentary obligations are regulated by article 45 of Law n. 218/1995. The applicable law shall be found in any case (“in ogni caso”) in compliance with the criteria indicated by the Hague Convention of 1973 on alimentary obligations (which has been enforced in Italy with Law n. 745/1980). 

The general rule is that the applicable law is maintenance obligations shall be governed by the internal law of the habitual residence of the maintenance creditor (see article 4).

In case the creditor is unable, by virtue of the law of his habitual residence, the law of nationality of both creditor and debtor shall apply and, then, the internal law of the authority seized shall apply.

The above rules shall not reach a national law, which is manifestly incompatible with public policy ("ordine pubblico").

With reference to the problem of the competent judge, under article 3 of Law n. 218/1995, the general rule is that Italian judges have jurisdiction on the basis of the defendant’s domicile; when the defendant has his own domicile within the EU judicial area EC Regulation n. 44/2001 shall be applied. More precisely, under article 5.2 of the above mentioned Regulation, in matters relating to maintenance,. A person domiciled in a Member State may, in another Member State, be sued before the courts for the place where the maintenance creditor is domiciled or habitually resident or, if the matter is ancillary to proceedings concerning the status of a person, in the court which, according to its own law, has jurisdiction to entertain those proceedings, unless that jurisdiction is based solely on the nationality of one of the parties. 

By virtue of article 3 of Law n. 218/1995, the criteria indicated by EC Regulation n. 44/2001 shall be applied also when the defendant does not have his own domicile within the EU judicial area. 
As regards recognition and enforcement of judgment given by a court or tribunal of a EU Member State, Regulation n. 44/2001 shall be applied (see articles 33 – 52). 

As regards recognition and enforcement of judgment given by a court or tribunal of a non EU Member State, the Law n. 218/1995 shall apply (see article 64-67). 

A foreign judgement shall be recognised in Italy without any special procedure being required.

Any interested party who raises the recognition of a judgment may, in accordance with the procedures provided for in articles 64 and 67, apply for a decision that the judgment be recognised. The competent court is “Corte di Appello”. 
A judgment shall not be recognised if it is 

1. given by a court or tribunal which has not jurisdiction under the Italian law; 

2. given in a proceeding in which the defendant was not regularly served with the document which instituted the proceedings or with an equivalent document or the fundamental right of defence has not been respected;

3. given in a proceeding where the default of appearance has not been regularly pronounced or the parties failed to regularly start the proceeding;

4. not a final judgement (not res judicata), in compliance with the lex fori; 

5. irreconcilable with a final judgment given by an Italian court or tribunal; 

6. pronounced while is pending before an Italian court or tribunal a proceeding involving the same cause of action and between the same parties, which is started before;

7. manifestly contrary to Italian public policy (“ordine pubblico”). 
The enforcement of a judgement shall be stopped for the same reasons abode indicated. 

